
CRD4 Remuneration provisions – UK non-paper  

In the EU, through CRD3, we have implemented our G20 commitments on bank 

remuneration in a more rigorous and prescriptive manner than anywhere else in the 

G20.  CRD3 is having a positive impact on bank behaviour and bonus culture in the 

EU.  The level of bank bonuses has fallen considerably, there is greater use of 

deferment and greater transparency.  Most importantly, as a result of CRD3, 

significant portions of variable remuneration are now subject to clawback and malus 

provisions and these provisions are rightly being used much more extensively in a 

number of EU countries in cases of underperformance – they encourage a culture 

change, a long-term approach and underpin a prudentially sound approach to risk 

management.       

In CRD4, the European Parliament (EP) has set the objective of further improving 

risk management and financial stability through additional provisions on 

remuneration.  In particular, the EP has proposed to cap the ratio of fixed:variable 

pay at 1:1.  As the proposal stands it risks undermining prudential soundness by 

incentivising a sharp increase in fixed salaries, thus limiting a bank’s capital flexibility 

in a downturn – to conserve capital banks will have much less scope to cut variable 

remuneration and will operate with a much higher fixed cost base.  These higher 

fixed salaries will also undo much of the positive benefit of CRD3 by making 

clawback and malus provisions much less effective, thereby reducing incentives for a 

long-term approach to risk-taking and constraining an increasingly important 

regulatory tool. The role of shareholders as part of good corporate governance is 

also considerably diminished.  Finally, there are legal questions about proportionality 

and retrospective application. 

However, with some targeted amendments, which build on the principle of a cap that 

the EP has called for, this proposal could be enhanced to create a system which 

further strengthens the EU prudential framework and corporate governance, while 

retaining the most effective and important elements of CRD3. Banks should be 

incentivised to pay in long-term bailinable instruments as opposed to cash. A cap as 

currently defined will however encourage large cash fixed salaries. The following 

proposals could be envisaged: 

 An overall cap based on shareholder approval - Shareholders should, on the 

basis of a majority of votes cast at the Annual General Meeting, be required to 

set an overall cap for fixed:variable remuneration based on a recommendation 

by a bank’s management body.  Shareholders should also vote on a bank’s 

overall remuneration policy.  This way, a bank’s shareholders will retain a strong 

and decisive say in the remuneration structure for financial institutions they own. 

 An absolute cap on upfront cash bonuses - Upfront cash bonuses should be 

no more than one times fixed remuneration.  This is consistent with carefully 

designed deferral structures set out in CRD 3, which are proving to be effective, 



and would further strengthen incentives to align remuneration with a long-term 

approach.  

 The effectiveness of clawback provisions in CRD3 must be maintained – 

For the purposes of the overall cap, variable remuneration should include any 

remuneration that is payable within three years of the date of a remuneration 

award whatever form the remuneration takes.  Long-term deferred remuneration 

payable only after three years in instruments aligned with the long-term health of 

the bank, such as equity, bail-in bonds and contingent capital, should fall outside 

the cap but remain subject to full malus and clawback provisions to ensure the 

right incentives are maintained to take a long-term approach.  

By contrast with high fixed salaries, this long term remuneration will not be 

payable in the event of poor performance or bank failure.  Should the bank 

underperform, the value of the long-term remuneration will diminish.  In the event 

of dismissal of a bank employee for poor performance, long-term remuneration 

can be clawed back, whereas a high fixed salary would by contrast require a 

high severance payment. 

In keeping with this the current definition of ‘allowable instruments’ for 

remuneration purposes should be updated to allow ‘bail-in debt’ to form part of 

variable pay. 

 Geographic scope - Non-EEA subsidiaries and branches for EU firms should 

not be required to apply a total remuneration cap but instead remain fully bound 

by the globally aligned CRD 3 rules, and subject to further globally-aligned 

measures through FSB / G20. This will prevent competitive distortions for EU 

banks’ operations in some of the fastest growing economies in the world. 

For branches of non-EEA entities operating in the EEA, a shareholder vote may 

not be feasible, particularly as the EU has no legal competence over corporate 

governance requirements in third countries. In these cases a maximum ratio 

should be set by the firm as far as it is consistent with the law of the home third 

country jurisdiction, and be subject to supervisory approval by the host member 

state to ensure any such ratio is prudentially sound. 

Together these targeted amendments will strengthen the remuneration framework in 

the EU, ensuring the EU maintains the most rigorous approach in the G20 to bank 

remuneration while also not undermining the EU’s global competitiveness or leaving 

the EU exposed to damaging regulatory arbitrage. 

14 February 2013 

  



Drafting amendments 

Remuneration (capped ratio on the fixed and variable component of remuneration; 

shareholder involvement – Recital 48a and Article 90(1) of the Directive) (reflecting the 

EP position) 

Directive (CRD4) 

Rec (48a) 

new 

In order to ensure that credit institutions and investment firms have in place 

sound remuneration policies, it is appropriate to specify clear principles on 

governance and on the structure of remuneration policies. In particular, 

remuneration policies should be aligned with the risk appetite, values and 

long-term interests of the credit institution or investment firm. For this 

purpose, the assessment of the performance-based components of 

remuneration should be based on longer-term performance and take into 

account the current and future risks associated with that performance. In any 

event, in order to avoid excessive risk taking, a maximum ratio between the 

fixed and the variable component of the total remuneration should be set. It is 

appropriate to provide for a certain role for the shareholders, owners or 

members of the institutions in this respect. Member States may set stricter 

requirements as regards the relationship between the fixed and the variable 

components of the total remuneration. In order to ensure that the design of 

remuneration policies is integrated in the risk management of the credit 

institution, the management body, should adopt and periodically review the 

remuneration policies in place. The provisions on remuneration reflect 

differences between different types of credit institutions and investment firms 

in a proportionate manner, according to their size, internal organisation and 

the nature, scope and complexity of their activities and, in particular, it could 

not be proportionate for certain types of investment firms to comply with all of 

the principles. 

Art 88 1. The application of Articles 88(2) to 91 shall be ensured by competent 

authorities for institutions at group, parent company and subsidiary levels, 

including those established in offshore financial centres. 

 2. Competent authorities shall ensure that, when establishing and 

applying the total remuneration policies, inclusive of salaries and 

discretionary pension benefits, for categories of staff including senior 

management, risk takers, staff engaged in control functions and any 

employee receiving total remuneration that takes them into the same 

remuneration bracket as senior management and risk takers, whose 

professional activities have a material impact on their risk profile, institutions 

comply with the following principles in a way and to the extent that is 

appropriate to their size, internal organisation and the nature, the scope and 

the complexity of their activities: 

Art 88(2)(fa) (fa) the remuneration policy, taking into account national criteria on wage 

setting,  makes a clear distinction between criteria for setting: 



- basic fixed remuneration, which should primarily reflect relevant professional 

experience and organisational responsibility as set out in an employee's job 

description as part of the terms of employment; and 

- variable remuneration, (including amongst others any employee benefits 

beyond those required by law) which should reflect a sustainable and risk 

adjusted performance as well as performance in excess of that required to 

fulfil the employee's job description as part of the terms of employment  

Art 90, para 

1, point a 

1. For variable elements of remuneration, the following principles shall 

apply in addition to and under the same conditions as those set out in Article 

88(2): 

(a) where remuneration is performance related, the total amount of 

remuneration is based on a combination of the assessment of the 

performance of the individual and of the business unit concerned and of the 

overall results of the institution and when assessing individual performance, 

financial and non-financial criteria are taken into account; 

Art 90, para 

1, point b 

(b) the assessment of the performance is set in a multi-year framework in 

order to ensure that the assessment process is based on longer-term 

performance and that the actual payment of performance-based components 

of remuneration is spread over a period which takes account of the underlying 

business cycle of the institution and its business risks; 

Art 90, para 

1, point c 

(c) the total variable remuneration does not limit the ability of the 

institution to strengthen its capital base; 

Art 90, para 

1, point c a 

(new) 

(ca) guaranteed variable remuneration is not consistent with sound risk 

management or the pay-for-performance principle and shall not be a part of 

prospective compensation plans; 

Art 90, para 

1, point d 

(d) guaranteed variable remuneration is exceptional, occurs only when 

hiring new staff and where the institution has a sound and strong capital base 

and is limited to the first year of employment; 

Art 90, para 

1, point e 

(e) fixed and variable components of total remuneration are appropriately 

balanced and the fixed component represents a sufficiently high proportion of 

the total remuneration to allow the operation of a fully flexible policy on 

variable remuneration components, including the possibility to pay no variable 

remuneration component; 

Art 90, para 

1, point f 

 (f) institutions shall set the appropriate ratios between the fixed and the 

variable component of the total remuneration, whereby the non-deferred 

cash portion of the variable component shall not exceed 100 % of the fixed 

component of the total remuneration. 

With two thirds of the shares or equivalent ownership rights being present 

and Acting by a majority of at least 50% of those represented, the 

shareholders or owners or members of the institution, may shall approve a 



higher maximum level of the ratio between the fixed and the portion of the 

variable component provided the overall level of the variable component shall 

not exceed 200 % of the fixed component of the total  remuneration, in which 

case which vests within three years of the date of the award, in 

accordance with the following procedure: 

 a) the shareholders or owners or members of the institution shall act 

upon a detailed recommendation by the institution justifying the reasons for 

and the scope of an approval sought, including the number of staff affected, 

their functions as well as the expected impact on the requirement to maintain 

a sound capital base. 

b) the institution shall, without delay, inform the competent authority of 

the recommendation to its shareholders or owners or members, including the 

proposed higher maximum ratio and the reasons therefore. The competent 

authority shall verify that the proposed higher ratio does not conflict with the 

institution’s obligations under [CRR] and this Directive, having regard in 

particular to the institution’s own funds obligations.  

c) the institution shall, without delay, inform the competent authority of 

the decisions by its shareholders or members referred to above, including the 

approved higher maximum ratio pursuant to the second paragraph of point (f) 

above, and the competent authorities shall use the information received to 

benchmark the practices of institutions in this regard. The competent 

authorities shall provide the EBA with this information and the EBA shall 

publish it on an aggregate home Member State basis in a common reporting 

format. The EBA may elaborate guidelines to facilitate the implementation of 

this paragraph and ensure the consistency of the information collected. 

Staff who are directly concerned by the higher maximum levels of variable 

remuneration referred to above shall not, where applicable, be allowed to 

exercise, directly or indirectly, any voting rights they may have as 

shareholders or owners or members of the institution.  

Institutions need not apply the maximum ratio to any subsidiaries or 

branches established outside the Union. 

In the case of branches of institutions having their head office outside 

the Union, the requirement that the shareholders, owners or members 

shall approve a maximum ratio between the fixed and variable 

components of remuneration shall not apply.  Instead, and 

notwithstanding Article 47,  the remuneration policy which applies to 

the branch, shall include a maximum ratio which is consistent with the 

laws of the third country in which the head office is established and 

which has been approved by the competent authority of the Member 

State in which the branch is established. 

Art 90, para 

1, point g 

(g) payments related to the early termination of a contract reflect 

performance achieved over time and are designed in a way that does not 



reward failure; 

Art. 90, para 

1, point g a 

(new) 

 (ga) remuneration packages related to compensation or buy out from 

contracts in previous employment must align with the long term interests of 

the institution including retention, deferment, performance and claw back 

arrangements.  

Art 90, para 

1, point h 

(h) the measurement of performance used to calculate variable 

remuneration components or pools of variable remuneration components 

includes an adjustment for all types of current and future risks and takes into 

account the cost of the capital and the liquidity required; 

Art 90, para 

1, point i 

(i) the allocation of the variable remuneration components within the 

institution shall also take into account all types of current and future risks; 

Art 90, para 

1, point j 

(j) a substantial portion, and in any event at least 50 %, of any variable 

remuneration shall consist of a balance of the following: 

(i) shares or equivalent ownership interests, subject to the legal structure 

of the institution concerned or share-linked instruments or equivalent non-

cash instruments, in case of a non-listed institution; 

(ii) other instruments within the meaning of Article 49  or Article 60 of the 

Regulation [inserted by OP] that adequately reflect the credit quality of the 

institution as a going concern,  

The instruments referred to in this point shall be subject to an appropriate 

retention policy designed to align incentives with the longer-term interests of 

the institution. Member States or their competent authorities may place 

restrictions on the types and designs of those instruments or prohibit certain 

instruments as appropriate. This point shall be applied to both the portion of 

the variable remuneration component deferred in accordance with point (k) 

and the portion of the variable remuneration component not deferred; 

Art 90, para 

1, point k 

(k) a substantial portion, and in any event at least 50 40 %, of the variable 

remuneration component is deferred over a period which is not less than 

three to 5 years and is correctly aligned with the nature of the business, its 

risks and the activities of the member of staff in question. 

Remuneration payable under deferral arrangements shall vest no faster than 

on a pro-rata basis. In the case of a variable remuneration component of 

above EUR 200 000 a particularly high amount, at least 60 % of the 

amount shall be deferred. The length of the deferral period shall be 

established in accordance with the business cycle, the nature of the business, 

its risks and the activities of the member of staff in question; 

Art 90, para 

1, point l 

(l) the variable remuneration, including the deferred portion, is paid or 

vests only if it is sustainable according to the financial situation of the 

institutions as a whole, and justified according to the performance of the 

institution, the business unit and the individual concerned. 



Without prejudice to the general principles of national contract and labour law, 

the total variable remuneration shall generally be considerably contracted 

where subdued or negative financial performance of the institution occurs, 

taking into account both current remuneration and reductions in payouts of 

amounts previously earned, including through malus or clawback 

arrangements; 

Art 90, para 

1, point m 

(m) the pension policy is in line with the business strategy, objectives, 

values and long-term interests of the institution; 

If the employee leaves the institution before retirement, discretionary pension 

benefits shall be held by the institution for a period of 5 years in the form of 

instruments referred to in point (j). In case of an employee reaching 

retirement, discretionary pension benefits shall be paid to the employee in the 

form of instruments referred to in point (j) subject to a five-year retention 

period; 

Art 90, para 

1, point n 

(n) staff members are required to undertake not to use personal hedging 

strategies or remuneration- and liability-related insurance to undermine the 

risk alignment effects embedded in their remuneration arrangements; 

Art 90, para 

1, point o 

(o) variable remuneration is not paid through vehicles or methods that 

facilitate the non-compliance with the requirements of this Directive or 

Regulation [inserted by OP]. 

Art 90, para 

2, first 

subpara 

2. EBA shall develop draft regulatory technical standards with respect to 

criteria to determine the appropriate ratios between the fixed and the variable 

component of the total remuneration referred to in sub-paragraphs (e) and ( 

f), with respect to specifying the classes of instruments that satisfy the 

conditions laid down in point (j)(ii) and with respect to qualitative and 

appropriate quantitative criteria to identify categories of staff whose 

professional activities have a material impact on the institutions risk profile as 

referred to in article 88(2). 

Art 90, para 

2, second 

subpara 

EBA shall submit those draft regulatory technical standards to the 

Commission by 31 December 2013. 

Art 90, para 

2, third 

subpara 

 Power is conferred on the Commission to adopt the regulatory technical 

standards referred to in the first subparagraph in accordance with the 

procedure laid down in Article 10 to 14 of Regulation (EU) No 1093/2010.  

 Institutions' arrangements, processes and mechanisms 

Art 104 

 

1. Competent authorities shall require institutions to meet the obligations 

laid down in Section II of this Chapter on an individual basis, unless  

competent authorities make use of the derogation provided for in Article 6 of 

Regulation [inserted by OP]. 

 2. Competent authorities shall require the parent undertakings and 



subsidiaries subject to this Directive to meet the obligations laid down in 

Section II of this Chapter on a consolidated or sub-consolidated basis, to 

ensure that their arrangements, processes and mechanisms required by  the 

section II of this Chapter are consistent and well-integrated and that any data 

and information relevant to the purpose of supervision can be produced. In 

particular, they shall ensure that parent undertakings and subsidiaries subject 

to this Directive implement such arrangements, processes and mechanisms 

in their subsidiaries not subject to this Directive, to the extent required by 

this Directive. These arrangements, processes and mechanisms  shall also 

be consistent and well-integrated and these subsidiaries shall also be able to 

produce any data and information relevant to the purpose of supervision. 

 3. Obligations resulting from Section II of this Chapter concerning 

subsidiary or branch undertakings, not themselves subject to this Directive, 

shall not apply if the EU parent institution or  institutions controlled by an EU 

parent financial holding company or EU parent mixed financial holding 

company, can demonstrate to the competent authorities that the application 

of Section II is unlawful under the laws of the third country where the 

subsidiary or branch is established. 

 

 


